EK@%SJ%QiQ%lﬁAw'&HﬁC Journal of Knowledge.

ISSN: 2675-9128. Séo Paulo-SP.

Year IV, v.1 2024. | submission: 23/02/2024 | accepted: 25/02/2024 | publication: 27/02/2024

@Wol

Broadcasting and Social Communication Law: The Regulatory Challenges of Open Media in
Brazil

Broadcasting Rights and Social Communication: The Regulatory Challenges of Open Media in Brazil

Author: Caio Luiz Rios de Oliveira

Graduated in Law from the Catholic University of Petropolis

Postgraduate in Private Law, from Gama Filho University.

Summary

This article analyzes broadcasting rights and the regulatory challenges faced by broadcast media in Brazil, particularly in the
context of broadcasting concessions. The research addresses legal, social, and institutional aspects related to regulation,
discussing the public function of broadcasters, broadcasting contracts, and the sector's social responsibility. It highlights the
importance of media plurality as a democratic instrument, as well as the impacts of the concentration of power and the need
to modernize legislation to meet new technological and social demands. The study also explores the relationship between
regulation and social communication, emphasizing the public function of broadcasting and the social impacts arising from its

use and control.
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Abstract

This article analyzes broadcasting rights and the regulatory challenges faced by open media in Brazil, especially in the
context of broadcasting concessions. The research addresses legal, social, and institutional aspects of regulation, discussing
the public role of broadcasters, transmission contracts, and the social responsibility linked to the sector. The importance of
media plurality as a democratic instrument is highlighted, as well as the impacts of power concentration and the need for
modernization of legislation to meet new technological and social demands. The study also explores the relationship between
regulation and social communication, highlighting the public role of broadcasting and the social consequences arising from

its use and control.
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1. Introduction to Broadcast Law in Brazil

The right to broadcast in Brazil is directly linked to the strategic role that social communication plays in consolidating
democracy and ensuring access to information. Since the enactment of the 1988 Federal Constitution, broadcasting
has been understood as a service of public interest, subordinated to principles such as plurality, freedom of expression,
and the promotion of national culture. Article 220 of the Constitution establishes that the expression of thought and
information shall not be subject to any restrictions, except those intended to safeguard fundamental rights. This means
that, although freedom of communication exists, there are regulatory limits aimed at protecting society. Thus, the right
to broadcast cannot be reduced solely to commercial contracts between broadcasters and content producers, but must

be analyzed as a dimension of citizenship and as an instrument of social development.

Historically, Brazilian media was marked by concentrationist practices and a lack of effective regulation during the

period prior to the 1988 Constitution. The Brazilian Telecommunications Code, established by Law No. 4,117/1962,
represented an initial milestone in the attempt to structure concessions and permissions, but it did not keep pace with
the technological and political transformations that followed in the following decades (BRASIL, 1962). Redemocratization
and the new constitutional pact brought a broader vision, linking broadcasting to the public service and highlighting the
State's responsibility in guaranteeing democratic access to information. This legal repositioning allowed for a more
sophisticated interpretation of the right to broadcast, understanding it as an essential component of media in a

democratic state governed by the rule of law.

Authors such as José Afonso da Silva (2020) emphasize that open media should be considered public assets, whose
use is granted through state concessions. This perspective breaks with the logic of treating communication solely as a
business activity, as it recognizes that control of radio and television airwaves directly impacts the formation of public
opinion and the consolidation of social values. By conceiving of broadcasting as a public asset, the Constitution
determined that its exploitation be subject to democratic, transparent criteria focused on promoting the collective

interest. This concept creates the basis for the debate on broadcasting contracts and the rules governing the sector.

Another fundamental aspect is the participation of the National Congress in the concession renewal process, as
provided for in Article 223 of the Federal Constitution. This provision creates a system of checks and balances, in which
the Legislature acts as an oversight body for broadcasters.

However, in practice, this mechanism has been criticized for its lack of transparency and the strong influence of political
and economic interests (RAMOS, 2010). Many studies indicate that this process has become, over the years, a political

bargaining chip, which weakens
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the democratic ideal that underpins the regulation of broadcasting in the country. Thus, the tension
between the public function of communication and the reality of its economic exploitation is evident.

Freedom of expression, another fundamental principle, is an element that cannot be ignored. Article
220 of the Constitution guarantees full freedom of journalistic information, prohibiting any prior
censorship, but establishes that the law must regulate abuses committed. Sarmento (2016) emphasizes
that freedom of communication is an essential pillar of a democratic regime, but must coexist with the
protection of fundamental rights, such as honor, image, and privacy. This duality places the right to
broadcast in a delicate position: on the one hand, it guarantees the dissemination of information

without undue restrictions; on the other, it imposes responsibility for the content transmitted. This
balance is what makes studying the topic so challenging and necessary to understand the limits of
regulation.

In this context, the right to broadcasting manifests itself in different areas of social life. Sporting events,
such as soccer championships, illustrate the economic and cultural importance of this institution,
generating million-dollar contracts involving broadcasters, federations, and clubs. Ferreira (2014)
observes that the broadcasting of sporting events not only stimulates the economy but also exerts a
significant cultural impact, becoming an element of national identity. At the same time, the monopoly
of certain groups over broadcasting rights can compromise plurality of access and restrict the right to
information. This dilemma reinforces the importance of regulation and state intervention in the sector.

Beyond sports, broadcasting plays an essential role in disseminating cultural, educational, and
journalistic content. The 1988 Constitution, when addressing social communication, reinforces the
educational role of television and radio, establishing that these media should promote culture and
regional diversity. Soares (2019) points out that broadcasting cannot be understood solely as
entertainment, but as a tool for inclusion and cultural appreciation. In this sense, the right to broadcast
assumes relevance not only as a legal instrument but also as a mechanism for promoting citizenship
and disseminating knowledge, consolidating its position as a public communications policy.

Another factor worth highlighting is the influence of broadcasting on public opinion formation and
political processes. The concentration of media ownership in a few economic groups creates significant
imbalances in democratic debate. Venicio Lima (2011) warns that the concentration of broadcasting
power in a limited number of companies jeopardizes the plurality of voices and, consequently, the
quality of democracy. Therefore, an introduction to the topic of broadcasting rights cannot be limited

to the study of legislation but must consider the social and political effects of mass communication,
which go beyond the technical aspects of concessions.

The introduction to the topic must also highlight the transformations brought about by new technologies.
The popularization of the internet and digital platforms has profoundly altered the logic of communication,
expanding transmission channels and challenging traditional regulatory models. Although broadcasting
remains regulated by the state, new media escape this
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formal control, creating legislative gaps that need to be addressed. Martins (2017) notes that Brazil still lacks an
updated regulatory framework to address the convergence between open and digital media, which reinforces the need

for regulatory modernization.

Broadcasting law, therefore, must be understood as a field in constant tension between freedom, regulation, and
technological innovation. Its introduction into the Brazilian legal landscape was marked by significant advances, but
also by structural limitations that persist to this day. Legislation, although advanced in many respects, has not yet
managed to keep pace with media transformations. This regulatory gap creates legal uncertainty and jeopardizes the

public function that broadcasting should perform in a democratic society.

Over the past few years, discussions about the need for an independent regulatory agency for social media have
gained momentum. Unlike the Brazilian model, European countries and the United States have autonomous bodies
capable of monitoring and imposing rules on broadcasters, without relying exclusively on political power. Barbosa
(2012) argues that the creation of a national communications agency could reduce the influence of partisan interests
and ensure greater transparency in channel concessions and renewals. This proposal illustrates the extent to which

the issue still requires institutional development in Brazil.

Finally, the introduction to broadcasting rights in Brazil highlights that social communication cannot be understood
solely as a private business or economic activity. It is a sector with profound social, legal, and political implications,
requiring careful regulation and democratic oversight mechanisms. Media plurality, social responsibility, and the public
function of concessions constitute indispensable pillars for strengthening Brazilian democracy. Therefore, this article
will seek to delve deeper into the regulatory challenges facing broadcast media in the country, drawing on historical

and constitutional context to discuss contracts, media plurality, social impacts, and future regulatory prospects.

2. The Legal Framework for Broadcasting Concessions

The legal framework for broadcasting concessions in Brazil is the result of a historical process that involves both the
regulation of social communication and the definition of the State's role as guarantor of the public interest. The first
major regulation to address this issue was the Brazilian Telecommunications Code, established by Law No. 4,117/1962,
which established the basis for the operation of sound and sound and image broadcasting services. This legal
instrument was a pioneer in regulating concessions, permissions, and authorizations, recognizing that the use of the
radio spectrum should be subject to state control. However, although innovative for its time, the Code quickly became
outdated in the face of technological acceleration and the new political arrangement that was consolidated with the
1988 Constitution (BRASIL, 1962).
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The 1988 Constitution of the Republic represented a watershed moment by redefining the principles
governing social communication in the country. Article 220 established freedom of expression and
prohibited prior censorship, while also foreshadowing the need for regulation to ensure fundamental
values. Article 223 established that the Brazilian broadcasting system would be composed of public,
private, and state services, stipulating that channel distribution should adhere to criteria of
complementarity. This provision sought to avoid excessive concentration and strengthen the diversity
of voices in the public sphere (BRASIL, 1988). However, in practice, this complementarity did not
fully materialize, as the private sector maintained almost absolute hegemony over the concessions
system.

A central point of the legal framework is the role assigned to the National Congress in analyzing and
approving broadcasting concessions and renewals. According to the Constitution, the Legislature is
responsible for deliberating on requests submitted by the Executive Branch, thus ensuring political
control over the granting of concessions. This provision, although conceived as a democratic
mechanism, has ended up becoming a space for political disputes, in which concessions often serve
as bargaining chips between the government and parliamentarians (RAMOS, 2010). This practice
undermines the public purpose of regulation, transforming what should be a technical process into a
field permeated by private interests.

In addition to the Constitution, subsequent laws supplemented the legal framework, such as Law No.
9.612/1998, which regulated community broadcasting services. This law represented a step forward
by recognizing the importance of local, smaller-scale initiatives aimed at promoting culture and
popular participation. However, authors such as Barbosa (2012) point out that the law overly
restricted the reach of community radio stations, limiting their power and hindering their sustainability.
The result was the maintenance of the hegemony of large broadcasters, to the detriment of the
communicational diversity that the Constitution sought to ensure.

Another relevant aspect is the sub-legal regulation conducted by the Ministry of Communications,
the agency responsible for the technical analysis of concession applications and monitoring
compliance with regulations. Although it plays a central role, the Ministry lacks full autonomy, being
subject to executive branch guidance. This creates regulatory uncertainty and undermines the
transparency of the process. In comparison, countries like the United States and the United Kingdom
have independent agencies—such as the Federal Communications Commission (FCC) and Ofcom—
that perform similar functions more autonomously, reinforcing impartiality in regulation (SOARES,
2019).

Brazilian law also establishes specific terms for concessions. In the case of television, the concession
is valid for fifteen years, while for radio, the term is ten years, both renewable. This periodicity aims
to ensure that the state maintains some control over the quality and adequacy of the services
provided. However, studies indicate that denials rarely occur, as the renewal process has become
automatic, thus depriving it of its formal character.
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supervisory body provided for by the standard (FERREIRA, 2014). This practice contributes to the
perpetuation of traditional groups in the sector, reducing mobility and competitiveness among broadcasters.

The legal framework also relates to the issue of cross-ownership of media outlets. Although the Constitution
prohibits the formation of monopolies or oligopolies, there is no robust infra-constitutional legislation
imposing clear limits on the concentration of broadcasting in the hands of a few economic groups. Venicio
Lima (2011) emphasizes that this regulatory gap allows the existence of conglomerates that dominate both
broadcasting and other media segments, compromising informational plurality. The result is the reproduction
of a scenario in which a few companies hold enormous influence over national public opinion.

Another challenge facing the legal framework is the lack of specific regulations on media convergence.
With the growth of digital platforms and streaming services, the distinction between broadcasting and the
internet has become increasingly blurred. However, Brazilian legislation remains segmented and outdated,
treating broadcasting as an isolated service, without considering the reality of technological integration.
Martins (2017) notes that this gap creates legal uncertainty and favors asymmetry between traditional,
strictly regulated companies and new digital platforms, which operate in an environment of almost absolute
freedom.

The right to broadcast, when linked to concessions, also requires an analysis of the social function of
broadcasters. The Constitution stipulates that channels must prioritize the promotion of national culture,
the regionalization of production, and the promotion of education. However, the lack of effective oversight
mechanisms hinders the achievement of these objectives. Many programs broadcast on free-to-air
television prioritize entertainment content over educational or cultural productions, contradicting the public
function established in the constitutional framework (SILVA, 2020).

This disconnect between norm and practice illustrates the limits of the current regulatory model.

A frequently criticized element of the Brazilian legal framework is the lack of social participation in the
concession and renewal processes. In several countries, public hearings and civil society consultations are
provided for, which contribute to increasing the transparency and legitimacy of decisions. In Brazil,
however, such mechanisms are still incipient. Soares (2019) points out that the lack of participatory bodies
contributes to the capture of the regulatory process by political and economic interests, distancing civil
society from decision-making in a sector that should primarily serve the collective interest.

Another point worth highlighting is the relationship between the legal framework governing concessions
and the case law of higher courts. The Federal Supreme Court (STF) has already recognized the sector's
relevance to the realization of freedom of expression, but it has also emphasized the need to respect the
principles of human dignity and child protection. In several rulings, the Court has reaffirmed the idea that
social communication must be carried out in accordance with constitutional values, reinforcing the public
nature of the activity. This constitutional interpretation demonstrates that the legal framework cannot be
read in isolation, but rather in dialogue with fundamental rights (SARMENTO, 2016).
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Finally, the legal framework for broadcasting concessions in Brazil reveals itself to be an ambiguous set of regulations,
combining institutional advances with gaps and distortions. On the one hand, the 1988 Constitution established
fundamental democratic principles, such as plurality, complementarity, and freedom of expression. On the other,
regulatory practices still suffer from political capture, market concentration, and legislative lag in the face of technological
innovations. Understanding this framework is essential to assess the challenges of regulating broadcast media and

propose paths that strengthen social communication as a public function, not just an economic activity.

3. Transmission Contracts and Legal Impacts

Broadcasting contracts are one of the central pillars in the analysis of social communication law, particularly because
they involve billion-dollar economic interests and significant legal repercussions. In Brazil, such contracts are particularly
prominent in the sports sector, where the broadcasting of soccer championships, for example, mobilizes substantial
resources and attracts a large audience. As Ferreira (2014) observes, the negotiation of these rights transcends the
simple act of broadcasting images, becoming a strategic element for the financial survival of clubs, broadcasters, and
even sponsors. This economic dimension strengthens the legal nature of contracts, as it establishes a regime of

exclusivity that directly interferes with the fundamental right to information.

One of the most debated points is the principle of exclusivity in the transfer of broadcasting rights.

Broadcasters that obtain exclusive contracts guarantee not only high advertising revenue but also a monopoly on
viewership for certain events. This practice, while lawful, can create competitive imbalances and compromise
informational plurality. Lima (2011) warns that concentrating broadcasts in a few companies creates an asymmetry of
power, as it restricts other broadcasters' access to content and, consequently, the possibility of different interpretations
and journalistic approaches to the same event. Exclusivity, therefore, takes on problematic contours when analyzed

from a constitutional perspective.

In legal terms, Brazilian law does not prohibit exclusivity, but it does link it to respect for the principles of competition
and free enterprise. The Administrative Council for Economic Defense (CADE) has already analyzed cases involving
sports broadcasting contracts, recognizing that excessive concentration can constitute an abuse of economic power. In
2010, for example, the agency investigated exclusivity practices in soccer contracts and discussed the need to limit the
duration of agreements to avoid market distortions. This type of intervention reinforces the idea that broadcasting rights,

despite being anchored in private contracts, are subject to state control to protect the community.
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Another key aspect of broadcasting contracts is the distribution of revenue among the stakeholders. Clubs, federations,
broadcasters, and sponsors compete for a percentage of revenue that grows exponentially with each negotiation cycle.
In Brazil, historically, clubs with larger fan bases receive much higher fees than others, which deepens the competitive
inequality in sports. This model, despite meeting the economic criteria of audience ratings, compromises the social
function of sports, which should promote greater competitive balance. Soares (2019) emphasizes that broadcasting
contracts should not be analyzed solely from a marketing perspective, but also consider the public interest and social

relevance of sports.

In the cultural and journalistic fields, broadcasting contracts also assume significant importance. The broadcasting of
festivals, concerts, and religious or political events involves complex legal negotiations, often related to copyright and
related rights. Martins (2017) notes that the ownership of images and sounds generated at such events can be the
subject of litigation, especially when there is disagreement over authorship or economic exploitation of the content. The
Brazilian legal system, when regulating these contracts, seeks to balance intellectual property rights with broadcasting

rights, ensuring that the dissemination of content does not violate constitutional guarantees.

The jurisprudence of the Federal Supreme Court (STF) and the Superior Court of Justice (STJ) also plays a relevant
role in defining the limits of broadcasting contracts. The STF has already ruled that the right to information prevails in
certain situations over restrictive contractual clauses, especially when the event has public significance. In rulings on
news broadcasts, the Court recognized that freedom of the press must be preserved, even in the presence of exclusivity
contracts. This position highlights that, in Brazil, broadcasting contracts are not absolute and are subject to the

protection of fundamental rights.

Another notable aspect is the regulation of broadcast contracts on digital platforms. The rise of streaming has profoundly
altered the traditional logic of broadcast television, posing new legal challenges. Clubs and artists can now negotiate
directly with digital platforms, reducing the intermediation of large broadcasters. This practice, while increasing the
autonomy of content producers, generates discussions about the validity of old contracts and the need for legislative
review. Ferreira (2014) notes that the transition to the digital environment demands new rules that reconcile copyright,

exclusivity, and access to information.

Law No. 14,205/2021, known as the "Home Club Law," significantly changed the contractual framework in Brazilian
football. Under the new rule, the home club now has the autonomy to negotiate broadcasting rights, regardless of the
visiting club's consent. This change sought to break with the model of concentration that favored a few clubs and

broadcasters, expanding negotiation possibilities. However, authors point out that the law still lacks
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More detailed regulations are needed to avoid conflicts of interpretation and legal disputes. This is a recent example
that demonstrates the constant evolution of transmission contracts in the country.

In the field of social communication, broadcasting contracts also involve commitments to social responsibility.
Broadcasters that acquire major events assume obligations to society, especially regarding respect for cultural diversity
and the promotion of educational content. Silva (2020) argues that the public function of broadcasting imposes limits
on purely commercial exploitation, forcing broadcasters to reconcile billion-dollar contracts with the promotion of
democratic values. Thus, broadcasting contracts are not limited to the economic sphere but have broader legal and

social implications.

Another challenge is the contractual imbalance that often occurs between large conglomerates and small content
producers. Independent festivals, regional cultural productions, and even smaller sporting events face difficulties in
negotiating fair broadcast conditions, often remaining marginalized. This asymmetry generates cultural exclusion and
limits the plurality of voices in the media landscape. Barbosa (2012) points out that fairer contract regulation could

mitigate such inequalities, encouraging content diversity and strengthening communication as a social right.

In short, broadcasting contracts, although formally private, are intrinsically linked to the public interest and the social
function of communication. Their regulation must balance the economic interests of the parties involved with the
constitutional principles of plurality, free competition, and the right to information. The legal impact of these contracts
transcends the business world, reaching the political, social, and cultural spheres. Therefore, understanding
broadcasting contracts also means understanding the limits of democratic communication in Brazil.

4. Social Communication and Public Responsibility

Social communication, especially through open broadcasting, plays a central role in shaping public opinion and
consolidating democratic values. When addressing the public responsibility of broadcasters, it is important to recognize
that the 1988 Federal Constitution assigned this sector a function that goes beyond simply disseminating content: it is

a service of public relevance that must serve the collective interest. Article 221 of the Constitution establishes that the
production and programming of radio and television stations must prioritize the promotion of national culture, the
regionalization of production, the encouragement of independent production, and respect for the ethical and social
values of the individual and the family (BRASIL, 1988). These parameters constitute the basis of the public responsibility

that should guide the sector.

The educational function is one of the main responsibilities assigned to broadcasters. Although television and radio

are traditionally recognized as entertainment vehicles,
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The Constitution requires that its programming also contribute to the cultural and civic
development of the population. Soares (2019) emphasizes that, in countries with significant
social inequalities like Brazil, open broadcasting plays a fundamental role in democratizing
access to knowledge. In this sense, the public responsibility of broadcasters is inseparable

from the promotion of education, constituting an essential element of the 1988 constitutional pact.

Another important aspect of public responsibility is the protection of children and youth.

The Child and Adolescent Statute (Law No. 8,069/1990) reinforces broadcasters' obligation to
respect appropriate age ratings when broadcasting content, creating mechanisms for age
ratings. The Supreme Federal Court's case law has reaffirmed that protecting children does not
constitute censorship, but rather a constitutionally legitimate protective measure (SARMENTO,
2016). Thus, the public responsibility of the media is manifested in the balance between
freedom of expression and the protection of vulnerable groups.

Social communication also has a responsibility to strengthen cultural diversity.

Brazil, as a multicultural country, requires broadcasters to reflect the richness of its regions and
traditions in their programming. However, Brazilian television production is concentrated in
large urban centers, especially Rio de Janeiro and S&o Paulo, marginalizing regional content.
Lima (2011) warns that this concentration undermines the ideal of plurality and impoverishes
the cultural diversity broadcast by broadcasters. Therefore, public accountability requires
measures that encourage the decentralization of production and expand the space for regional
voices.

Political plurality is another area in which broadcasters' public accountability is present. During
election periods, for example, electoral legislation imposes strict rules on advertising, news
coverage, and the right of reply. These rules seek to ensure equal conditions among candidates,
preventing broadcasters from becoming instruments of democratic imbalance. Ferreira (2014)
notes that, although such rules are fundamental, their practical application faces difficulties due
to economic power and media concentration. This demonstrates that public accountability
requires not only clear rules but also effective oversight mechanisms.

Open media also has the responsibility to promote quality journalistic content aimed at
advancing the collective interest. Investigative journalism, when conducted responsibly, fulfills
an essential role of social oversight, exposing abuses of power and irregularities. However, the
pursuit of audiences often leads to the prioritization of sensationalist content over issues of
greater public relevance. Silva (2020) emphasizes that this imbalance compromises the social
function of communication, transforming it into a commodity for immediate consumption and
weakening its democratic contribution.

Another aspect that deserves attention is the impact of new technologies on the public
responsibility of broadcasters. Media convergence and the rise of digital platforms have brought
new challenges, such as the spread of fake news and the need for content regulation.
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Internet. Although traditional broadcasters are subject to clear liability rules, digital platforms still operate in an
environment of incipient regulation. Martins (2017) suggests that public communication liability should be considered in
an integrated manner, encompassing both traditional broadcasting and digital media, to ensure coherence and

effectiveness.

Advertising also figures into the debate on public responsibility. Radio and television stations depend financially on
advertising, but they must observe ethical and legal limits when broadcasting ads. The Consumer Protection Code

(Law No. 8,078/1990) prohibits abusive and misleading practices, imposing liability on broadcasters for the broadcasting
of irregular advertising. Soares (2019) emphasizes that social communication must balance commercial interests with

consumer protection, reinforcing its role as a service of public importance.

Public responsibility also manifests itself in accessibility. Television stations must offer features such as subtitles, audio
description, and interpretation in Libras, ensuring that people with disabilities can access content on equal terms.

Although progress has been made in recent decades, there are still gaps in the full implementation of these measures.

Barbosa (2012) argues that the implementation of accessibility is an indispensable condition for communication to fulfill

its democratic function, becoming effectively inclusive.

Coverage of disasters and emergencies is another area where broadcasters' public responsibility is tested. In situations
of calamity, such as pandemics or environmental catastrophes, media outlets must prioritize clear, accurate, and timely
information, contributing to the protection of the population. During the COVID-19 pandemic, broadcasters played a
decisive role in disseminating scientific information and health guidelines, even though they faced criticism for
broadcasting conflicting information. This episode reinforces that broadcasters' public responsibility must be constantly

reassessed in light of new social challenges.

Finally, the public responsibility of social communication should not be interpreted as a set of restrictions on freedom of
expression, but as a mechanism for strengthening democracy. By reaching millions of homes, broadcasting exerts
influence that must be subordinated to constitutional values and the collective interest. Silva (2020) states that the
public function of communication requires a balance between market and citizenship so that the sector fulfills its
democratic role. Therefore, understanding the public responsibility of broadcasters is essential to assessing the limits

and potential of open media regulation in Brazil.

5. Media Plurality and Democracy

Media plurality is one of the central foundations of social communication in democratic societies. In Brazil, the topic
acquires particular relevance due to the history of media concentration in large economic and family conglomerates.
The 1988 Federal Constitution,
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In its Article 220, 85, it prohibits monopolies and oligopolies in the media, but the lack of detailed
infra-constitutional legislation has left room for the maintenance of concentrationist structures.
Venicio Lima (2011) points out that media concentration compromises public debate and
reduces the diversity of voices, weakening representative democracy. In this sense, media
plurality should be seen not only as a normative principle, but as an essential condition for
democratic vitality.

Media plurality implies ensuring that different perspectives, cultures, and opinions find space in
the media. In a country marked by regional inequalities like Brazil, the presence of multiple
voices is essential to reflect sociocultural diversity. Soares (2019) observes that the lack of
incentives for regional production results in a homogenization of programming, centered on
content produced in large urban centers. This centralization contributes to the erasure of local
cultural identities, which reinforces the need for public policies that strengthen diversity and
ensure representation.

Media concentration also impacts political and electoral coverage. Broadcasters that dominate

a large portion of the audience have disproportionate power in shaping public opinion, influencing
democratic processes. Ferreira (2014) argues that social communication must be monitored to
prevent news coverage from becoming an instrument of political manipulation. Plurality, in this
context, is not only desirable but a constitutional requirement to ensure equal conditions in

public debate. This point gains particular relevance during election periods, when impartiality

and a diversity of voices are essential to ensuring the legitimacy of the democratic process.

Another relevant aspect is the relationship between media plurality and social inclusion.
Communication plays an essential role in the visibility of historically marginalized groups, such

as indigenous populations, quilombolas, women, and LGBTQIA+ communities. The absence of
these groups in broadcast media programming perpetuates stigmas and inequalities. Silva
(2020) emphasizes that plurality is not limited to ensuring diversity of companies in the sector,

but also requires representation in the content broadcast. This means that the democratization

of the media must be understood from both the economic and cultural and symbolic perspectives.

Media plurality is also challenged by technological transformations. The emergence of the

internet and social media has created new spaces for expression, expanding the diversity of voices.
However, these platforms also concentrate power in large global corporations, such as Google

and Meta, which control algorithms capable of directing content and shaping behavior. Martins
(2017) emphasizes that digital plurality is not automatic, as algorithmic logic tends to reinforce
information bubbles and limit access to different perspectives.

This scenario increases the complexity of regulation, requiring that the concept of plurality be
updated for the digital environment.

From a legal perspective, media plurality is a normative principle that should guide the

interpretation of broadcasting regulations. The Supreme Federal Court, in several decisions, has already
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stated that freedom of expression must be balanced with the need to ensure diversity and avoid the concentration of
communication power. This case law reinforces the idea that plurality is not just a political directive, but a binding
constitutional value.

In this sense, the Judiciary's actions have been fundamental in balancing private interests and democratic principles.

Media plurality also connects with broadcasters' responsibility in disseminating journalistic information. Concentration

on a few sources of information can compromise the quality of coverage and encourage the spread of ideological
biases. Ramos (2010) warns that the lack of editorial diversity weakens the critical nature of the press and limits the
government's oversight capacity. In this context, plurality should be seen as a mechanism for strengthening independent

and critical journalism, capable of contributing to democratic balance.

Another factor that reinforces the importance of plurality is the relationship between communication and education. The
media plays a pedagogical role in shaping values and transmitting information relevant to citizenship. The absence of
plurality compromises this role, offering a limited view of social reality. Soares (2019) argues that the democratization
of the media must be accompanied by educational policies that promote critical reading of the media, allowing citizens

to identify manipulation and develop a more autonomous perspective.

International experience shows that policies to foster media plurality can be effective. Countries like France and
Germany have adopted measures to financially support independent and regional productions, in addition to imposing
clear limits on ownership concentration. Barbosa (2012) notes that these models strengthen cultural diversity and
expand democratic access to information. Brazil, in turn, lacks similar initiatives, remaining dependent on a highly

concentrated model and vulnerable to political and economic interests.

The lack of media plurality also directly impacts national culture. The predominance of imported content or homogeneous
productions impoverishes the collective imagination and hinders the appreciation of local cultural expressions. Silva
(2020) emphasizes that social communication should contribute to the preservation of the country's cultural identity by
promoting narrative diversity. This cultural dimension reinforces the idea that plurality is an indispensable condition not

only for democracy but also for the appreciation of Brazil's cultural richness.

In short, media plurality is an indispensable requirement for democratic consolidation, the promotion of cultural diversity,
and the guarantee of the right to information. Its absence compromises public debate, weakens democracy, and limits
social representation. Therefore, strengthening plurality requires legislative reforms, public incentive policies, and
effective oversight mechanisms. Brazil needs to move toward reconciling freedom of expression with the guarantee of

diversity, ensuring that the media fully fulfills its public function.
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6. Regulatory Challenges of Open Media

The regulatory challenges facing broadcast media in Brazil stem from a combination of structural, political, and
technological factors that hinder the full implementation of the constitutional principles of social communication.
Although the 1988 Constitution established solid foundations, such as the plurality and public function of concessions,
the implementation of these guidelines faces significant obstacles. Ramos (2010) highlights that political capture of the
concession and renewal processes is one of the main obstacles, making the sector vulnerable to private and partisan
interests. This reality demonstrates that regulating broadcast media requires not only clear standards but also strong

and independent institutions.

One of the biggest challenges is economic and political concentration in the broadcasting sector. Despite the
constitutional prohibition of monopolies and oligopolies, a few business groups still control the majority of television and
radio audiences in the country. Venicio Lima (2011) warns that concentration compromises informational plurality and
increases the influence of private interests on public debate. The lack of effective mechanisms to combat this

concentration reinforces the need to update legislation to ensure greater balance and diversity in the sector.

Another obstacle is the legislative gap in response to technological transformations. The 1962 Brazilian
Telecommunications Code remains the basic legal framework, even in the face of profound changes in the
communications landscape. Although the 1988 Constitution modernized regulatory principles, there has not been
sufficient infra-constitutional updating to address media convergence and the rise of digital platforms. Martins (2017)
notes that the absence of a specific regulatory framework for integrated communications creates legal uncertainty and

hinders oversight of the sector, favoring practices that escape state control.

The lack of autonomy of regulatory bodies also compromises the effectiveness of regulation.

The Ministry of Communications, responsible for the technical analysis of concessions, is subordinate to the Executive
branch, which creates room for political pressure. In comparison, countries like the United States and the United
Kingdom have independent agencies, such as the FCC and Ofcom, which have greater autonomy and credibility.
Soares (2019) argues that the creation of an independent regulatory agency in Brazil could mitigate political capture

and increase the transparency of processes, strengthening the democratic nature of regulation.

Weak oversight is another recurring challenge. Although legislation imposes obligations on broadcasters, such as
promoting national culture and adhering to ratings, the practical application of these standards is often neglected. Silva
(2020) points out that many broadcasters prioritize commercial and entertainment content over educational and cultural

productions, contradicting the spirit of the Constitution. The lack of effective sanctions
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reinforces the perception of impunity, undermining the credibility of regulation and weakening the public function of

communication.

Regulatory challenges also involve protecting vulnerable groups. The Child and Adolescent Statute provides
mechanisms for protecting children in the media, but its implementation faces resistance and limitations. During the
COVID-19 pandemic, for example, debates about disinformation highlighted the state's difficulty in reconciling freedom
of expression with public health protection. This scenario illustrates how regulatory challenges are not limited to

technical aspects, but also involve complex ethical and social dilemmas that require balanced and informed responses.

Another contemporary challenge is the integration between broadcast media and digital platforms. While traditional
broadcasters are subject to strict regulations, technology companies like Google and Meta operate in an environment
of minimal regulation, even when they perform functions similar to broadcasting. This asymmetry creates unequal
competition and weakens the traditional sector. Ferreira (2014) argues that regulation needs to be rethought in an
integrated manner, encompassing both broadcast media and digital media, to ensure equity and preserve the public

function of communication.

The issue of accessibility also poses a regulatory challenge. Despite advances in requiring subtitles and audio
description, many broadcasters still fail to comply with the regulations or offer low-quality resources. Barbosa (2012)
argues that accessibility should be treated as a regulatory priority, as it ensures social inclusion and equal conditions
for people with disabilities. Therefore, regulation needs to be strengthened to ensure that communication is truly

universal and inclusive.

Another critical point is the lack of social participation in decision-making processes. Unlike other countries, Brazil does
not have a tradition of public hearings or broad consultations for concessions and license renewals. This absence
contributes to the opacity of the process and its capture by private interests. Soares (2019) suggests that the
institutionalization of participatory mechanisms could increase the legitimacy of regulation and bring civil society closer

to the debate on social communication.

Broadcast media regulation also faces the challenge of balancing economic interests with democratic values. The
sector generates billions in advertising and entertainment revenues, but it must be subject to constitutional principles.
Silva (2020) emphasizes that communication cannot be reduced to a commodity, as it performs a social function that
transcends the market. Therefore, regulation must balance economic logic with the preservation of democracy and

citizenship.

In summary, the regulatory challenges facing broadcast media in Brazil stem from a combination of market concentration,
legislative gaps, institutional weaknesses, and technological asymmetries. Overcoming these challenges requires

profound reforms, including regulatory updates.
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strengthening oversight, creating independent bodies and expanding social participation.
Only with such measures will it be possible to ensure that the media fulfills its public function
and effectively contributes to the strengthening of Brazilian democracy.

7. Broadcasting Rights in the Digital Age

The advancement of digital technologies has radically transformed the way broadcasting rights
are understood and applied in Brazil and worldwide. The traditional logic of open broadcasting,
based on state concessions and exclusivity contracts between broadcasters and content
producers, has been challenged by the rise of digital platforms and streaming services. Today,
sports, cultural, and news content can be broadcast directly over the internet, without relying
on state-controlled radio spectrum. This change represents a true revolution in the sector,
bringing benefits such as democratized access and greater channel diversity, but also
addressing regulatory challenges that remain unresolved (MARTINS, 2017).

In the sports field, the impacts are especially visible. Football clubs began negotiating directly
with digital platforms such as YouTube and Amazon Prime, expanding their bargaining power
over traditional broadcasters. The so-called "Home Club Law" (Law No. 14,205/2021)
strengthened this movement by allowing the home club to independently negotiate broadcast
rights, even without the consent of the visiting team. This change sought to modernize the
model and reduce the concentration of power, but it also opened the way for new legal conflicts
over old contracts and exclusivity clauses. The digital age, therefore, brought new opportunities,
but also complicated legal relationships in the sector.

Another relevant phenomenon is audience fragmentation. Unlike broadcast television, which
concentrates large audiences on a few channels, digital platforms offer multiple consumption
options, allowing users to choose when and how to watch. This fragmentation weakens the
traditional advertising model, forcing broadcasters and producers to rethink their financing
strategies. Ferreira (2014) observes that this shift shifts economic power from television
schedules to digital algorithms, redefining broadcast contracts and creating new players in the
media market. In this scenario, Brazilian legislation has not yet managed to keep pace with
innovation.

Media convergence has also brought to the fore the issue of copyright protection in the digital
environment. Content transmitted over the internet can be easily copied and redistributed, often
without the rights holders' authorization. This phenomenon, known as "digital piracy," poses a
global challenge to broadcasting contracts. In Brazil, the Copyright Law (Law No. 9.610/1998)
offers some protection, but it was not designed to address the specificities of the internet.
Authors such as Barbosa (2012) advocate the need for legislative reform to update protection
instruments and ensure greater legal certainty for content producers and broadcasters.
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The expansion of streaming also impacts media plurality. On the one hand, digital platforms offer space for independent
productions and regional content, expanding cultural diversity. On the other, they concentrate power in a few global

corporations, such as Netflix, Disney, and Amazon, which control vast catalogs and use algorithms to target content.

This algorithmic logic can restrict effective diversity, creating information bubbles that limit access to different narratives
(MARTINS, 2017). Thus, the digital age increases the challenge of reconciling plurality with concentration, requiring

regulation capable of balancing global and local interests.

In the field of journalism, the changes are also profound. Direct access to digital platforms has expanded the reach of
independent journalism, allowing new outlets and freelance journalists to compete with major broadcasters. However,
the dissemination of false information—so-called fake news—compromises the credibility of journalism and jeopardizes
the quality of public debate. Soares (2019) argues that the right to broadcast needs to be reinterpreted to guarantee
not only freedom of dissemination but also responsibility for shared content. In this sense, regulating the digital

environment becomes essential to preserving democracy.

Another impact of the digital age is the changing relationship between broadcasters and audiences. Whereas
previously, the audience was merely a receiver, today they take on an active role, interacting in real time and even
producing content. This shift, known as the logic of "participatory culture" (JENKINS, 2009), challenges traditional
broadcast contracts, which were one-way. Now, the audience can directly influence formats, content, and even
financing models, as occurs with broadcasts financed by crowdfunding or collective subscriptions. This transformation
highlights that broadcast rights are no longer a monopoly of large broadcasters and have become a more decentralized

field of competition.

The issue of taxation also emerges as a significant challenge in the digital age. While television and radio broadcasters
are subject to clear taxation and oversight rules, many digital platforms operate under more flexible regimes, often
based in other countries. This asymmetry creates a competitive imbalance and weakens government revenue. Ramos
(2010) notes that the absence of a specific tax policy for digital services compromises the sector's equity and prevents
the government from fully exercising its regulatory function. Therefore, the taxation of digital platforms must be treated

as a priority to ensure equality between traditional and new media.

The digital age has also expanded discussions about accessibility. Streaming platforms often offer advanced features
such as multiple subtitle options and audio description, ensuring greater inclusion. However, this reality is not yet
universal, and many independent productions lack these mechanisms. Barbosa (2012) emphasizes that regulation of

broadcasting rights must ensure that accessibility is mandatory in all formats, digital or
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traditional means, under penalty of excluding significant portions of the population. Therefore, regulatory modernization

must include clear guidelines for social inclusion in digital communication.

From a legal perspective, the digital age demands a redefinition of the concept of concession. While open broadcasting
relies on the use of the radio spectrum, which is a public asset, digital platforms operate on private networks, often
outside national jurisdiction. This difference calls into question the effectiveness of the traditional concession model,
requiring new forms of state control and international cooperation. Silva (2020) emphasizes that the regulation of digital
communication cannot be done in isolation and must be integrated with international treaties and global policies, given

the transnational nature of the internet.

Another critical point is the relationship between digital communication and the protection of personal data.

Streaming platforms collect detailed information about their users, using this data to target advertising and personalize
content. The General Data Protection Law (Law No. 13,709/2018) represented a breakthrough in imposing rules on
data collection and processing, but its application in the communications sector still faces challenges. Martins (2017)
argues that privacy protection should be understood as an integral part of the right to broadcast in the digital age,

ensuring that communication respects not only freedom of expression but also individual rights.

In short, the digital age has redefined broadcasting rights, expanding opportunities for democratization but also
generating new legal and regulatory challenges. Plurality, fair competition, copyright protection, and content responsibility
are central issues in this new context. For Brazil to keep pace with this transformation, it will be necessary to update

the legal framework, strengthen oversight, and integrate digital regulation into social communication policies. Only then
will it be possible to ensure that the digital age contributes to democracy and not to the concentration of power in new

forms.

8. Future Perspectives and Conclusion

The future prospects for broadcasting rights and open media regulation in Brazil point to the need for profound legislative
and institutional reforms. The current scenario is marked by important constitutional advances, but also by regulatory
gaps and practical challenges that limit the effectiveness of regulation. The first step toward the future is recognizing

that social communication must be treated as a strategic public policy, indispensable for democracy and the promotion
of citizenship. This implies updating the legal framework, strengthening oversight mechanisms, and creating independent

institutional structures capable of ensuring transparency and plurality (RAMOS, 2010).

Regulatory modernization must prioritize addressing the issue of media concentration. Although the Constitution

prohibits monopolies and oligopolies, this provision does not apply to
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has been fully materialized in infraconstitutional norms. The future demands the creation of clear
limits on cross-ownership and the concentration of concessions in a few companies, promoting
greater diversity of actors in the sector. International experiences demonstrate that public policies
aimed at decentralization and the promotion of independent productions are effective in expanding
plurality. Brazil can draw inspiration from these models, adapting them to its cultural and political
specificities (LIMA, 2011).

Another key point is updating regulations to address media convergence. The Brazilian

Telecommunications Code, dating back to 1962, no longer reflects the technological reality of the

21st century. Integrated communication, which encompasses television, radio, the internet, and

digital platforms, requires a regulatory framework that recognizes the specificities of each medium

while also ensuring coherence and equity. Martins (2017) argues that the future of social

communication depends on the creation of a comprehensive legal framework capable of

coordinating the different formats and ensuring that all fulfill their public function. This includes

reviewing concepts such as concession, public responsibility, and broadcasting contracts in light of new technc

The creation of an independent regulatory agency is another approach that could strengthen media
regulation in Brazil. Currently, the Ministry of Communications is responsible for concession and
oversight processes, but its direct ties to the Executive branch compromise impartiality and
transparency. Countries like the United States and the United Kingdom have already demonstrated
that independent agencies, such as the FCC and Ofcom, offer greater regulatory certainty and
credibility. Soares (2019) argues that institutional autonomy is essential to reduce political capture
and ensure that concessions are granted based on technical and democratic criteria. In Brazil, the
creation of an agency with these characteristics would represent a significant advance.

Protecting media plurality must also be at the heart of future prospects. Plurality isn't limited to
ensuring diverse companies in the sector, but also to ensuring cultural, regional, and social
diversity in broadcast content. This requires policies that encourage independent production,
support community broadcasters, and encourage regionalized programming.

Barbosa (2012) argues that media democratization must combine state regulation and public
development policies, ensuring that historically marginalized voices find space in the
communications landscape. This approach is essential for social communication to fulfill its role of
reflecting the diversity of Brazilian society.

The future must also encompass the integration of open media and digital platforms. The digital
age has brought undeniable benefits, such as greater channel diversity and active audience
participation, but it has also created new risks, such as concentration in global corporations and
the spread of misinformation. Brazil needs to develop specific policies to regulate digital platforms,
integrating them into the social communication system. This includes measures to combat fake
news, protect personal data, and ensure accessibility. Silva (2020) emphasizes that
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digital regulation should be seen as a natural extension of open media regulation, ensuring
coherence and effectiveness in the communications system.

Another challenge for the future is reconciling economic interests with democratic values. Social
communication generates billions in advertising revenue and broadcast contracts, but it cannot be
reduced to a marketing activity. Its public function requires broadcasters and platforms to reconcile
economic objectives with the promotion of citizenship, culture, and education. Ferreira (2014)
emphasizes that strengthening democracy depends on communication committed to ethical and
social values, capable of resisting purely commercial logic. This perspective reinforces the need for
regulation that goes beyond the market, placing citizenship at the center of communication.

The social responsibility of broadcasters must gain even greater prominence in the future.
Emergency coverage, promoting accessibility, protecting children, and broadcasting educational
content are examples of obligations that need to be strengthened. The COVID-19 pandemic has
highlighted the crucial role of social media in disseminating scientific information and educating the
public. In the future, it will be necessary to consolidate mechanisms that ensure broadcasters fulfill
their public function in crisis situations, contributing to the protection of society. Soares (2019)
argues that social responsibility should be treated as a central axis of regulation, not as a secondary
obligation.

Future prospects also include the need for greater social participation in the regulatory process.

The lack of public hearings and popular consultations in concessions and renewals weakens the
legitimacy of decisions. The creation of participatory mechanisms, such as communications councils
with civil society representation, can strengthen transparency and bring citizens closer to the media
debate. This participation is essential to ensure that regulation reflects not only economic and
political interests but also the demands of society. Ramos (2010) argues that the democratization

of communication depends directly on the inclusion of society in the decision-making process.

Finally, the overall conclusion of this study highlights that broadcasting rights and the regulation of
open media in Brazil are at a historical crossroads. Constitutional advances have been significant,
but the practical reality is still marked by market concentration, legislative lag, and institutional
fragility. The future demands political courage and democratic commitment to implement profound
reforms capable of ensuring plurality, social responsibility, and technological integration.
Broadcasting rights, when understood as a public function and not just a private business, can
become a powerful instrument for strengthening democracy and promoting citizenship. Brazil's
challenge is to update its regulations, strengthen its institutions, and ensure that social
communication meets the demands of a plural, diverse, and democratic society.
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